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Acting Secretary
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zEx-Parte Presentation

Cincinnati Bell Telephone's Petition for Waiver
of Section 24.204 of the Commission's Rules to
Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (j)
of the Communications Act :_c~~~e~tive
Bidding, Dockets 90-314 &~

Caton :

RE:

Dear Mr.

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Tom Taylor, Counsel for Cincinnati Bell Telephone,
met with Commissioner Susan Ness's Assistant, David R. Siddall.
The discussions covered issues associated with the above
referenced proceedings. Cincinnati Bell Telephone's position on
such issues are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. LYnda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,

Attachments No. of Copies rec'd'-----UstA 8 CDE



Cheryl N. CamplMlI
DiteClor
Ooc:Qr Management & Issue Analysis

DOCKET FILE COpy ORIGINAL

201 !. Fourth Sl. 102 - 310
P. O. Box 2301
CIncinnati. Ohio 45201 -2301
Phone: (513)397-1210
Fax: (513)2041-9115

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

Amendmene of the Commission'. Rules
to Establish New Personal
Communications Services: and

Implementation of Section 309(j)
of the Communications Act ­
Competitive Bidding

Dear Mr. Caton:

July 21, 1994

-" ..... -. --.-.
)
)
) GEN Docket No. 90-314
) RM-7140, RM-7175, RM-761B
)
)
)

) PP Docket No. 9f-25~
)

Enclosed please find an original and six copies of the
Cincinnati Bell telephone Company's Request For Stay, in the above
referenced proceedings.

Please date stamp and return the enclo8ed duplicate eopy of
this letter as aelmowl edgement of its receipt. Qu••tions regarding
this document .hould be directed to Ms. Lynda Breen at the above
address or by calling (513) 397-1265.

Sincerely,

Q~en.~-J(J

I r.

No. of CoPieS rec'k~'_·­
ListABCOE



Belante
FEDERAL COMMUNICATIONS COMMISSION

WutdDp. D.C. 20554

In the Matter of )
)

Am!. ,..t of tile C'GInndIllou's Rules )
to EstabUsh New PenoDal CGmmaicatioDs )
Sentc:a; aDd )

)
IIDpIema'lIflcm of SedIoa lea> of )
the Comm1lllicatioas Ad • CoIDpetIttve )
BlddlD& )

GEN Docket No. 90-314
JlM-7140. RM-71'S. R,M-"18

PP Docket No. 9J..m

DOCKET FILE COpy ORIGINAL
,

BEQUEST lOR STAY

FROST & JACOBS

William D. BuZt...*11
Thazw E. Tay20r
Onistophu J. Wilson

2500 PNC Cemer
201 East Fifth Street
Ci=cim2atit Obio 45202
(513) 651-6800

Anomt:ys for Cincinnati Bell
Telephone Company

Dared: July 21 t 1994
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IW.-e tile
FEDEItAL COMMVNICAnONS COMMISSION

W8IhiDpon, D.C. 20!54

In the Matter of )
)

Amendment of the 0- ....'5 Rules )
to Establish New PersoaaI C'''''''"lIIicatioas )
Serrices; and )

)
Implemeatadoo of SectiOD Je(j) of )
the COIDIDUDkatiODS .Ad - Competiti\'e )
BiddlDI )

GEN Docket No. -.314 ,
RM-7140, RM-717!, RM-7618

pp Doeket No. 93-253

UOtJIST roa STAY

CiDcumati Bell Te1ephoae Company ("CBT"), by its anomeys. hereby requests that

the Commission stay the eftectiveness of its June 13. 1994 MPDORMum OpiAiop p4 Order

(the "peS Or.,") in the Persoual CommuDicaticms Services (PCS) procetdiDI.1 or. in the

alternative. stay the effectiveras of its Fifth Report aDd Order (the "Competitive Bidding

OrM'") released July IS, 1994 in the Competitive Bidding pr~inr as it relates to tbe

pes service areas where the CiD:inDati SMSA Limited Parmership cw:remly provides

cellular service. 3

I II tIM; HeM of As 1«of 1111 CMnH=" h .. IQ fNbJiIb New lJnpwl
o=nu....-- 111m. GEN Doc:bt No. 90-314. RM-7141O. RM-717~. RM-7618.
M'DY!'1g1pp Qtinm "" Order. released JulIe 13. 1994 (tile "PCS Order").

1 111 the Mer of 'n'm',.of WkIe Pil of tbc e-gp'piqtjcg Act ­
Izg1cwretim of O'W'dve ....... PP Docbc No. 93-2S3. Fifth Jk.pon ,pd

DJ:dm:. released July 1'. 1994 (tile "CoIJtpettrIve BiDding OrtkT·).

'3 The CiDcitmati SMSA Limiu:d PanDership operates a cellular mobile telephone
busiDess in me leopaphic triangle bouDded geuerally by the cities of CiDcizmati,
Columbus aDd Dayton. Ohio.



I. SUMMARY

On July 1, 1994 CBT filed a Petition for Review in the United States Coon of

Appeals for the Sixth Circuit' cha1leuliDi the leplity of the cellular elilibUity restriction

affirmed by the Commission in the pes Ortkr. The cellular eligibility restriction prohibits

entities holding iDrerests of 20 percent or more in cellular licenses covering 10 percent or

more of the population in a given PeS service ma from obtain;n, more than 10 MHz of

broadbaDd PCS spectrum in that PeS service area.S

CBT, throulh its affiliate Cincinnati Bell Cellular Systems Company ("CBCS"),

curreDdy holds a 4S.008 perce:ot interest, as a limited partner. in the Cincinnati SMSA

Umited PartDmhip, which operateS a cellular liceDse cover1Dl more than 10 percent of the

population in the CiDcinnati Major TradiDJ Area (MTA). As a result of this minority limited

partDeJ'Ship iDrerest, CBT is prohibited from obtJintna more than one 10 MHz Basic Trading

Area (BTA) lice.ose in the CiJJcUmati area, and is completely iDelilible for any of the 30

MHz MTA liceoses in the CiDcUmati area. The CiDciDDati SMSA Limited PartDmhip is

currently tbe subject of a dissolution procetAiDg in the Delaware Court of Chaucery.

Depeuding on the outeome of that proccedq. the ceDular iDrerests which currently make

CBT subject to the cellular elip"bllity restriction may well be liquidated.

Tbe Competitiw Biddin, Order esrablishcs auction procedures for awarding

broIdbaDd pes liceDses. WbiIe the Competitive Bidding Order does DOt specify the date

• See, Cjzj-P leU Id.... Cgmpapy v. JirIegt Oppmjgri9Dl Cmmpigion
eM tile UpjtId ssm of Anwjq, Case No. 94-3701, PIIjIjpp for Review of an Order
of the FecIerJ1 Ct!mImi(;ations Cgmmission, filed July 1, 1994.

s see, 47 CPR 124.204.
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these auctioDS will beJin, it does jrv1jeate that the 30 MHz MTA licenses will be auctioned

first. 6 As a result, it seems hi&b!Y UD1ikely that either the appeal of the pes Order or the

dissolution pr()lW':ding will be fiDallyadjudicated before the auction process begiDs.

AccordiDlly, CBT hereby requests a stay of broadbaDd PCS auction process (as it relates to

the pes service areas where the CiDcUmati SMSA I,jmited Pl11IJerShip CUJTeDt1y provides

cellular service) peDdinJ the outcome of CBT's appeal and the Delaware dissolution

proceeding.

n. STANDABD FOR GRANT OF STAY

CBT satisfies tile test set fonh in Vigjnj' PcoJgm Jobbers Apgciatigp v. Federal

Power CQrnmissign' aDd Wuhim'lQD Metnmo- AlII Irpit Commiuion v. Holiday

Tours. lAc.,' as to wben a suy is wamnted. The rest requires four factors to be evaluated:

(1) the likelihood of tile requesting party's success on tbe merits; (2) the likelihood that

ineparable harm to the requestiDa party wID result in tile abseDce of a stay; (3) tbe absence

of harm to other interested parties in the event tbat die stay is gramed; aDd (4) the extent to

which the suy serves the public iDrerest.' Where coasid&ration of factors two tbrooch fOO!

favor the a:ram of a stay, the requesting party must show only that serious questi~DS have

• Competitiw! Bidding Ord4r at para. 37.

7 259 F.24 921, 925 (D.C. Cit. 1951) (-Vjqipja lobbers-).

• ~~9 F.2c1 841 (D.C. Cir. 1971) (-WMNMton Ipmit-).

, Viraipi, Jobbers at 925; WaalJinaton lADcn at 843.
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been raised with respect to the merils. 10 An evaluation of the four factors as follows sbows

that the broadbaDd PCS auctions for the Cincinnati area liceDses should be stayed pendiog the

outcome of CBT's appeal of the PCS Order and, if necessary, pending dissolution of the

Cincinnati SMSA Limited Partnership.

m. IJKEIJROOD OF SUCCESS ON THE MERITS

A. AuuI g1'the PeS Order

As memioned above, CBT holds a DOlKOntroUing limited parmersbip interest in the

CiDcinDati SMSA Limired PartDerShip (the "partDership")JI and, therefore, is adversely

affected by the oeIlular eliaibility restriction. The Commission's puIpOSe in adopting this

eligibility restriction was to reduce the poIemJa1 for unfair competition by limiting the ability

of cellular operators to bid for PeS spectrUm in areas where they provide cellular service. II

In its appeal of the pes Order, CBT will show that the cellular eligibility restriction

needlessly and arbitrarily precludes DOD-comro_, miDority cellular investors like CBT

from fully participating in. PCS, aDd does DOt further the purpose for which the IU1e was

adopted.

10 W.!NnItPP Irwjt 1£843.

11 A$ a result of this miDority limited par1DIJ1IUp iDterest, Section 24.204 prohloits
CBT tram ohM" more tbID ODe 10 MHz BTA liceDse in rhe CiaciJmti area, and
renders CBT compIerely Dlilible tor lIlY of the 30 MHz MTA lk:emes in !be
CiDcizmati..... WidIIout this restriction, CBT would be eDtided to obtain up to
40 MHz of PeS spectrum in tbe CiDciDDati area.

u Second Report "'" Order, GEN Docket No. ~314, at para. 105.
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Whatever potential amicompedt.ive problems the Commission is seeking to avoid

could only result from control of a cellular operation. not from holdiD& a nOD-Controllina.

minority interest in such an euterprise. ~ a limited partner. CBrs investment in the

PartDership is purely passive. Under the Parmership Agreement and Delaware law. s3 CBT

bas DO right to panicipate in management aDd no voting power. Conseqxnt1y. CDT has DO

ability to affect the Partnership's operations aDd DO ability to enaaae in the type of

aDticompetitive coDduct the Commission is trying to avoid through Section 24.204. This is

especially true in CBT's case where the geDm1 pa11Der <LL, Ameriteeh) holds a 52.723

percent interest in the Partaersbip aDd, therefore, has total control over the Partnership'S

operatioDS.

The arbitrary 20 percent standard adopted by the Commission UDfairly discrimiDates

apiDst CBT as the holder of a non-coDtrolliDc. miDority imetest in the Partnership. It is an

arbittar)' standard wbich bears DO relationship whatsoever to the acmaI degree of control

exercised by CBT over the Parmersbip's cellular operations. There is no diff~ in terms

of control between an entity with less than 20 pm:ent oWD!ll'Sbip and an entity with peateI'

thaD 20 perceDt ownership where both are limited paI1DerS in a given cellular operation aDd

aDOther emity holds die com:roIliDl.eDera1 part:Dmhip iDterest. This is precisely the

situation CBT faces as a result of iu limited parmership inrerat in the Partnership. yet the

Commission's arbitra!y nile would afford CBT ri&bU that lie vastly inferior to those

atlorded otber eDdties with less than 20 percent oWDel'Ship.

13 The Partnership is I Delaware limited parmmhip aDd, therefore, is subject to
Delaware law.
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CBT recognizes that the CQUUDission will likely hold a different view with respect to

the merits of CBT's appeal. given that the Commission authored the PCS Oni~T. CBT

submits. however, that the likelihood of its success on the merits warrams the arant of a

stay. In any case. CBT raises serious lepl issues which, when considered in COqjunctiOD

with the likelihood of irreparable harm, tbe absence of Iwm to other parties. and the public

inrerest, clearly warrant the araming of a stay.

B. .",.. DiMgIgtion ProcW"W

In addition to CBT's appeal of the PCS CJrtkT, CBT has iDitiated a,proceeding in the

Delaware Court of ChaDcery seeking dissolution of the PartDmbip. I" The PartDership was

formed in 1982 to market, service and operate a cellular mobile telephone business in the

aeographic triaDlle bouDded genmJly ~ the cities of CiDciDDati, CoJumbDs aDd DaytOn,

Ohio. The respective percentale imerests of me generallDd limited parmers in the

PartDoerShip as of the date of this request are as follows:

QeDcra1 PV'P"lbjp Iprr;mg

Ameri1eCh Mobile PboDe Service of Cmcimati. IDe. 4O.000~

Ameri1ech Mobile PIaoDe service of CiDciaDati. IDe.
CiDcinDati Bc1l CelluJlr SystemS Company
SpriDt CeDWar Company
Clwnpaign TelephoDe Company
GlT-cen. lJJc.

12.723~

4S.008~

1.200~

.244~

.82S~

14 See. Cig;jpt.i ..' QtJlII. Syeps o-n.v v, Aprjrtch Mobile PIp¥; SCni£e
of CinsipIW;" Ipc.. It. &1" Civil Action No. 13389. Court of QlaDCCI)'. Srate of
Delaware. in and for New CutJe County.
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The Complaint requestS that the Cowt eater an order dissolving the Parmership, aDd

appoiDdDa a liquidating trustee with full power to: (1) collect all moDe)' due the Partnership;

(2) pay all debts of the Panuership; (3) sell tile. property and assets of the PaI1Dership,

incIud.iD& the sale of the PartDenhip in its entirety; aDd (4) distribute any surplus assets to

CBCS and the other limited parmers rmbly accordiD& to their respective mterests. In the

alternative. should the PartDerSbip DOt be sold in its entirety by the liquidating trustee. the

Complaint asks the Court to distribute to CBCS the licenses and assets to provide ceD.ular

telephone service in the Cincinnati and surrouDdiDg areas pursuant to tile terms of the

PartDership Apeement.

CBT submits that UDder Delaware Jaw the Court of CbaIftry is likely to enter an

order dissolving the Parmmhip. However, at this point it is UDClear how the Parmership's

assets will be distributed amoDI the partDm or what tbe time frame for such distxibution

will be.

IV. lJ'KEl,mOOD OF JlIJtEP.dABLE B.uM

The CompetIrtve BiIJIJin, 0Ttk, does DOt specify the date the broadband PCS auctions

will begin. Ie does, however, iDdieate that the 30 MHz MTA licemes will be auCtioned

fll'St. 15 Every iDdication is !bat cbese auetioDs will bqiD in the very Dear' future. nus, it is

highly UDtikely that CBT's appeal of the PCS OriMr, and the dissolution of the Par1:Dership,

will be fiDally adjudicated before me broadbaDd PeS auctions begin. CoDsequeudy, if CRT

is prohibited from bidding OIl any of the 30 MHz liceDSeS in the CiDcinnati.area as a result of

15 Competltiv~ Bidding Ordo at para. 37.
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its miDority mte:rest in tbe Parmership aDd, if the Court of Appeals subsequently strikes down

the cellular eligibility restriction. CBT would sutter irreparable balm smce its competitors

will already have acquired all the 30 MHz MTA licenses available in the CiDc~ area.
I

Similarly. ifCBT is prohibited from bidding on any of the 30 MHz licenses in the Cincinnati

area as a result of its minority iDrtrest in the Pat1Denhip and, if tbe Par1XJership is

subsequently dissolved such tbat CBT eDds up without an attributable imerest in the cellular

licenses CUImItIy operated by the PartDership. CST will be essemially precluded from

participation in both PeS and ceDular service. UDder these circumstaIlCeS. the Commission

cumot 10 forward with the CiDcimllti area broadbaDd PCS auctions without causing

irreparable harm to CBT.

If. due to the timiDc of the auctiODS, CBT is precluded from fully participating in

PCS, CBT would be placed at a tremeDdous disadVIJDge vis Q vis its competitors. Recent

panel discussions coDducted by the Commission's PeS Task Force provide an iDdqJendent,

basis for this conclusion. Most of tile puelists at those diSC'lssioDS acree that demand for

PCS, both as a complement to existing wireliDe telephoDe service and as a replacement

thereof, will crow sharply 0IICe PCS is liceDIed and deployed. For example, the Personal.

CommUDicatiODS Iacorporared Association estimates rhat PeS subscriptions will reach 8.55

million by me end of the first 1hree years of service deploymem aDd IfOW by 264 pe.rcem

between 1998 aDd 2003.16 That equates to a market penetIation rate of approximately 3.1

percent by tile eDd of the fIrSt three years and 10.4 percem by 2003. Similarly, Dr. C. J.

16 See. Panel No.1: PeS J)e:mand PredicIioJIs - Slaremem of Thomas A. Stroup,
Preside:Dt, Personal Commuuicationslndusuy Association, at p. 4.
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Waylan of GTE Personal Communications services e-erimates that by the year 2005 total

wireless voice services - iDcludiDg' both cellular and PCS • will reach some 30 percent of the

population. This traDSlates info a market peDettation of approximately 70 pcrcem of U.S.

households. I7 As a wireliDe carrier, CBT would be irreparably harmed if it is denied the

oppol'tUDity to fully participate in this wireless revolution.

v. ABSENCE OF HARM TO OTBEIt PARTIES

No other party will be harmed if a stay is granted. A Stay would simply preserve the

swus quo umil the Coun of Appeals bas aD opportunity to review the legality of the cellular

e1iIibility restriction aDd the Parmersbip is dissolved. Currently, there are DO cntitie$

licensed to provide brciedbaud PCS. Thus. a stay would DOt give any party a jump OD the

competition. No matter what the Coon of Appeals decides with respect to the celJular

elil10ility restriction, or what the Coun of Cb.nr.ery decides with respect to the dissolution

proc:eediDg, the Commission can begin the pes auction process for the Cincinnati area

IiceDses without harm to any other party once !bose cases have been resolve4.

VI. THE PUBLIC JNTEUST

The Vigin" JobiRs~ r=opized that tbe Slay of an admjnisrrative order raises

particular public iDrerest concerns.ll The Commission would err iD assuming that the public

17 See, PaDel No.1: PCS DemaDd PrecIictioDs - Plepared R.c:marks of Dr. C. J. Waylan.
GTE PersoDll CommUDications Services, at p. 2.

II VirJipja Jo))bers at 924.
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interest would best be served by starting the auction process prior to the Court's decision on

the legality of the cellular eligibility restriction aDd prior to dissolution of the Parmership. A

stay of the auction process for tbe CinciJmati area licenses will promote competition by

eusuriDa that cliaibility restrictions are as narrow as possible. Allowing CBT to participate

in the auctions will iDcrease the number of bidders aDd, d:lt:refore, is likely to increase the

reveDUe lenerated by the auctioDS. 'Ibis is clearly in me public imcrest since a~on
)

revenues will be used to reduce tile Federal budlet deficit. J9

The Commission has acknowledged the benefiTS to CODSUIDel'S from permitting local

excbanle caniers like CBT 10 participate in PCS.20 CBT has me resources and teclmoloaical

expertise to foster the rapid deploymem of PCS in its service territory. Jrvta:d, CBT may

repreM:Ilt the best oppommity to bring PCS services rapidly to cO'QSJuners. Moreover, CBT

may well be able to offer a broader rmge of PCS services at a lower cost than other

potemialliceasees. Failure to grmt a stay would l1J11M'Ce8Sarily restrict CBT's entry into PCS

and harm COIlSUDIeIS by exclud.tDg a viable competitor from the wireless telecommuaications

marketplace.

In order to remain aspetitjve, CBT must bave tbe same oppormnity to ~ovidePeS
J

as cable companies, competitive access providers aDd other entiIies. Without the opport11Dity

to fully participate in PCS, CBT may not be able to offer its customers the full range of

telecommunications services mI4e possible by the wireless revolution. This would be

deaiweutal DOt only to CBTt but to the public as well.

" see 47 U.S.C. I309(j)(8).

20 $ec;ogd Rmnt apd Orck:, at para. 126.
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vn. CONCLUSION

CBT bas raised significant questiODS regardill& the leaality of the cellular eligibility

restriction set forth in the pes Order. CBT has also shown tbat even if this restriction is

upheld by the Court of Appeals. CBT may still be able U> participate ill the auctions siJu its

interest in the Parmership may well be liquidated in the Delaware dissolution proceeding.

These questions should be reviewed and resolved before the broadbaDd pes auctions begin

for licenses in the CiDtinnati area. Oaly tbrough full aDd equitable operation of the legal

process can responsible and effective regulation be achieved.

WRERDORE, good cause haviDI been shown. CST respectfully requestS that the

Commission stay the broadbaDd PCS aucdoD process (as it relales to the PeS terVice areas

wbere the Cincinnati SMSA Limited PartDerShip cunem1y provides cellular service) umil

CBrs appeal of the pes Order and the Delaware dissolution proceectiDg are resolved.

JACOBS

By~~~~...;..,~~~-

2500 PNC Cater
201 East Fifth Street
CiDciDDati, Ohio 45202
(513) 651-6800

Dated: July:U. 1994
011''.161.01
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